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FUEEFL Y TO THE ATTENTION OF:

ENFORCEMIENT CONFIDENTILAL
ATTORNEY -CLIENT PREVILEGIED

SN Y CVIERINICIET MAJL,

John C. Cruden
Acting Assistant Attorney Ceneral
Environment and Natural Resources Division
United States Department of Justice
1425 WNew Yorl Avenue, N.W.
13" Floor
Washington, D.C. 20005
Attn: George Schubert
Administrative Unit

Re:  United States v. Aeronca, Ine.. et al.
Cost Recovery Consent Decres
Skinner Landfill Superfund Site
West Chester, Ohio

Dear Mr. Cruden:

Enclosed is a proposed Partial Congent Decree for the Skinner Landfill (“Site™), in West Chester,

Ohio, which I recommend that you execute and have lodged with the federal district court. The
settlernent embodied in the Partial Consent Decree will resolve the liability of three de minimis
parties at the Site: Acme Wrecking Co., Inc., the David Hirschberg Steel Company, and Sealy
Inc./Sealy Mattress Company (“Settling Defendants™).
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Septernber 25, 2000, in which U.S. EPA, Region 3, recommended that the Department file a
claim for response costs incurred at the Site, On June 29, 2001, the United States filed a
cmmmphﬁn1mmwmmmﬂ“kwﬂwmﬁunxHTTrmWMW‘ﬁnnqu+WMmTWhanﬁnnmwwwmmlRrﬁpnmww

Compensation, and Liability Act of 1980, 42 1.8.C. § 9607, as amended (“CERCLA™), seeking

wmwhmmmmnuﬂlmpmmmummmwﬁmﬂjmmmumnpmimmCN@mbmuu@LMMWﬂmMsy'ﬂm:
Settling Ded MmemwmwmwwHwWﬁmMWMnMMmmmmmmymmuUMWMMM%W
ronea, Ine., et al, (Civil Action No. C-1-01-439),

The Partial Consent Decree would resolve the government’s claims against the Proposed
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Defendants, resolving all of their liability at the Site, including comtribution claims brought
against them by a group of Potentially Responsible Parties that incurred response costs ancl will
lmamxﬁuuuﬁwurdv[mmh)mmuuvﬂm'!vnm*haﬂﬁn%mn|dlﬂm'%nﬁ The contribution case was brought
against the Settling Defendants pursuant to, inter alia, Section 113 of CERCLA, 42 U.S.C. §
9613, The DOW (] w0 et al, v Acme Wrecking Co.. ne., et al., (Civil Action No. C-1-
97-0307). The value to the United States of the settlement with the Proposed Defendants is
541,495, Im:mhhlmmllhm=v1mwmmmn|@3)umumlhh=Lndlmllw'wubh1|nm=rﬁlandxmmmprﬂ\mmh
Section 122(g)(1), 42 U.S.C. § 9622(g)(1), since the payments involve only a minor portion of
the response costs at t M?Mm=mmhhﬂ“ﬂﬂmpﬂwmmdwm‘vmﬂmwmnmnmﬂthunWmu»ﬁ

volume and toxicity.

If you have any questions about this matter, please contact Craig Melodia of Region §'s Office of
Regional Counsel, at 312/353-8870, or Annette Lang, the Department’s Trial Attomey.

Sincerely,
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Superfund Division
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UNITED STATES ]['I"I' ‘:i'][']Fl‘ ][1""][' ‘("'l"i [ ]T! T' }F"I"HEI’. THE

THE DOW CHEMICAL CO., et al., )
)
Plaintiffs, )
)
V. ) Civil Action Nos.
) C-1-97-0307; C-1-97-0308
ACME WRECKING CO., INC., et al., )} (Consolidated Actions)
)
Defendants. ) C-1-01-439
) (Transferred Action)
)
THE DOW CHEMICAL CO., et al. ) Judge Weber
)
Plaintiffs, )

SUN OIL COMPANY, d/b/a STUNOCO

QIL CORP., et ,gg!__ )
)
Defendants. )

UNITED STATES OF AMERICA, )
)

Plaintiff, )

)

“'V. )
)

AERONCA, INC. (H/a Aeronca )
Manufacturing ‘(._'uu,;.‘ l/al Aeronca )
Adrcraft), )
CLARKE CONTAINER, INC., )
CLARKE"S INCINERATORS, INC., )
WHITTON CONTAINER, INC. (f7k/a )
Joba J. Whitton Trucking, Inc.), )
CLARKE, INC., CLARKE SERVICES, )
INC., Rl CHARD M. CLARKE, )

.!s.i._il!wl.l_.‘ WRECKING COMPANY, INC., )



DAVID HIRSCHBERG CO., )

SEALY, INC., SEALY MATTRESS )
COMPANTY, )
)

Defendants. )

PARTIAL CONSIENT DECRERE NWITEH
SETTLING DEFENDANTS ACHMIE WRIECKING COMIPANY, INC,
DAV HIRSCHBERG COMIPANY,
SEALY INC., AND SEALY MATTRESS COMPAMNY
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FARTIAL CONSENT DECRIERE WITH
SETTLING DEFENDANTS ACME WRIECKING COMIPANY, INC.,
DAVIID HIRSCHEERG COMIPANY,

N

A, The United States of America (“United States™), on behalf of the Administrator of
the United States Environmental Protection Agency (“EPA™), filed a cornplaint, an amended
complaint, and a second amended complaint in this matter pursuant to Section 107 of the
Corprehensive Environmental Response, Compensation, and Liability Act of 1980, 42 U.8.C.
§ 9607, as amended (“CERCLA™), seeking reimbursement of response costs incurred and to be
incurred for response actions talken at or in connection with the release or threatened release of
hazardous substances at the Skinner Landfill Superfund Site in West Chester, Ohio (the
“Facility” or “Site’).

B. In 1997, several Potentially Responsible Parties (“PRPs™) at the Site filed
42 U.5.C 6 9613, that now are consolidated under Civil Action Numbers C-1-97-0307 and
G+@%Mmf%ﬂ%ﬁWMMMMNMWWM%MhmmmMﬁwmmmemﬁMmM@D%mmmWﬂ
were named in those actions.

. Settling Defendants do not admit any liability to the United States arising out of
the transactions or occurrences alleged in the complaints.

L. Settling Defendants do not admit any lability to the PRPs arising out of the
transactions or occurrences alleged in the PRP Contribution Complaints.

E. Omn or about the same date as this Consent Decree was lodged with this Court, the

PRPs notified Settling Defendants in writing of the PRPs’ intention to dismiss the PRP



Contribution Complaints as against them upon receipt by the PRPs of the payments due under
this Consent Decree.

F. The United States and Settling Defendants agree, and this Court by entering this
Consent Decree finds, that this Consent Decree has been negotiated by the Parties in good faith,
that settlement of this matter will avoid prolonged and complicated litigation between the Parties,
andl that this Consent Decree is fair, reasonable, and in the public interest.

THEREFORE, with the consent of the Parties to this Decree, it is ORDERED,

ADIUDGED, AND DECREED:

1. This Court has jurisdiction over the subject matter of this action pursuant to
2B 1.5.C. 88 1331 and 1345 and 42 U.S.C. §§ 9607 and 9613(b) and also has personal
jurisdiction over Settling Defendants. Settling Defendants consent to and shall not challenge
entry of this Consent Decree or this Court's jurisdiction to enter and enforce this Consent Decree.

1 AR
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2. This Consent Decree is binding upon the United States and upon Settling
Defendants and their suceessors and assigns. Any change in ownership or corporate or other
legal status, including but not limited 1o, any transfer of assets or real or personal property, shall
in no way alter the status or responsibilities of Settling Defendants under this Consent Decree.

1V. DEFE]

3. Unless otherwise expressly provided herein, terms used in this Consent Decree

which are defined in CERCLA or in regulations promulgated under CERCLA shall have the

CF

meaning assigned to them in CERCLA or in such regulations. Whenever terms listed below are



used in this Consent Decree or in any appendix attached hereto, the following definitions shall
apply:

a. “April 3, 2001 Consent Decree” shall mean the Consent Decree entered by

., With

"y
ad

this Court on April 3, 2001, in a matter styled United State
1 Civil Action No. of C-1-00-424.

b. “CERCLA™ shall mean the Comprehensive Environmental Response,
Compensation, and Liability Act of 1980, as amended, 42 U.S.C. § 9601, gt seq.

€. “Consent Decree” shall mean this Partial Consent Decree and the
appendices attached hereto. In the event of conflict between this Consent Decree and the
appendices, the Consent Decree shall control.

d. “Day” shall mean a calendar day. In computing any period of time under
this Consent Decree, where the last day would fall on a Saturday, Sunday, or federal holiday, the

period shall run wntil the close of business of the next working day.

€. *“DOJ” shall mean the United Staces Department of Justice and any
successor departments, agencies or instrumentalities of the United States.
f. “EPA” shall mean the United States Environmental Protection Agency and

any suceessor departments, agencies or instrumentalities of the United States.

2. “EPA Hazardous Substance Superfund™ shall mean the Hazardous
‘wMﬁﬂdnr:‘mqnldmmdnmﬂuh]uhvdtmaﬂn*hnwwnmlm'WWMuwwlcd e, 26 U.S.C. § 9507,

h. “Interest” shall mean interest at the current rate specified for interest on
investments of the Hazardous Substance Superfund established by 26 U.8.C. § 9507,

compounded annually on QOctober 1 of each vear, in accordance with 42 U.S.C. § 9607(a).



1. “Matters Addressed” shall mean all response actions taken or to be taken

in connection with the Site, and the payment of all Response Costs incurred or to be incurred by

the United States or any other persom at or in connection with the Site and all actions required
under the Aprl 3, 2001 Consent Decree.
j “Municipal sewage shudge” shall mean any solid, semi-solid or liquid

residue removed during the treatment of municipal waste water or domestic sewage, and may
inchude residue removed, all or in part, during the treatment of wastewater fromn manufacturing or
processing operations, provided that such residue has essentially the same characteristics as
residue removed during the treatment of domestic sewage.

k. “Municipal solid waste” shall mean household waste and solid waste
collected from non-residential sources that is essentially the same as household waste. While the
composition of such wastes may vary considerably, nounicipal solid waste genevally is composed
of large volumes of non-hazardous substances (¢.q., yard waste, food waste, glass, and
mhmﬂmm@mmdmmmmwﬁhmmmﬂmmmwm$mhﬂMﬂMMMﬂMmtmﬂmMynmwhmwmmmmdmﬂuﬂh%
Subtitle D landfills.

l. “Paragraph’™ shall mean a portion of this Consent Decree identified by an

arabic numeral or an upper or lower case letter.

. “Parties” shall mean the United States and Settling Defendants.
. “Plaintiff” shall mean the United States.
0. *RCRA™ shall mean the Solid Waste Disposal Act, as amencled, 42 U.5.C.

§ 6901 gt seq. (also known as the Resource Conservation and Recovery Act).



p. “Response Costs™ shall mean all costs of removal or remedial action, at or
in relation to the Site, incurred by the United States not inconsistent with the NCP, and all costs
of rermoval or remedial action, at or in connection with the Site, incurred by any other person
consistent with the NCP.

q. ‘ﬂ%mmimm'ﬂhuUlumamuapmwﬂmmumfﬂﬂ&klmmmmuﬂﬂmmum*uhqﬂuh«dlmfa
roman nurneral.

r. “Settling Defendants” shall mean Acme Wrecking Company, Inc., the
Diawvid Hirschberg Company, Sealy, Inc., and Sealy Mattress Conapany.

8. “Site” shall mean the Skinner Landfill Superfund Site in West Chester,
Ohio, encompassing approximately 67 acres, located on the Cincinnati-Dayton Road in West
Chester, Union Township, Ohio, and legally described in Appendix A and depicted on the survey

of the Site attached as Appendix B.

t. “Skinner Landfill Site Group” shall mean the persons that have agreed to

b

implement the remedial action at the Im1mmmmmm1hwthemmpﬁl154WMMIkxmuvmuﬂhwuvw The
members of the Skinner Landfill Site Group are listed in Appendix C.

u. “United States’ shall mean the United States of America, including its

departments, agencies and instrumentalities.

4. The Regional Administrator of Region V of EPA, or his delegates, has determined
the following:

a. Promapt settlement with each Settling Defendant is practicable and in the

public interest within the meaning of Section 122(g)(1) of CERCLA, 42 1.8.C. § 9622(2)(1);



b. The payment to be made by each Settling Defendant under this Consent.
EmematmwmhﬁﬂnmmhrmnnhmmqpmﬂimmﬁﬂWMdeﬁmpmmma(hmmsﬂAEh&EMMavﬁMhM1ﬂm&mmmmMmmumF
Section 122(e)(1) of CERCLA, 42 ULS.C. § 9622(g)(1), based upon EPA’s estirnate that the total
Response Costs incurred and to be incurred at or in connection with the Site by the EPA
Hazardous Substance Superfund and by private parties is approximately $21 million.

C. The amount of hazardous substances contributed to the Site by each
Settling Defencdant and the toxic or other hazardous effects of the hazardous substances, if amy,
contributed to the Site by each Settling Defendant are minimal in comparison to other hazardous
substances at the Site within the meaning of Section 122(g)(1(A) of CERCLA, 42 U.S.C.

§ 9622(eX 1MA). This is because (1) the amount of materials containing hazardous substances
comtributed to the Site by each Settling Defendant does not exceed 1.5% of the total volume of
waste disposed of at the Site; and (2) the hazardous substances contributed by each Settling
Defendant are not signiticanty more toxic or are not of significantly greater hazardous effect

than other hazardous substances at the Site.

OSTS
|E!> W

Payment of Response Costs to the EPA Hazardous Substance Superfind by

Ry .
Within 30 days of approval and entry of this Consent Decree, Settling Defendant David
Hirschberg Company shall pay $3,800, and Settling Defendants Sealy, Inc. and Sealy Mattress
Company shall pay $23,695 to the EPA Hazardous Substance Superfund in reinbuorsement of
Response Costs incurred and to be incurred by the United States. Payment shall be made by

certified or cashier’s check made payable to “ULS. Department of Justice,” referencing the name

6



and address of the party making payment, USAO File Number 2001V01024, EPA Region and

- p

Site Spill 1D Number 05-73, and DOJ Case Number 90-11-3-1620/2. Each Settling Defendant
shall ensure that its checl is received at the following address by no later than 30 days after entry
of the Consent Decree:

Financial Litigation Unit

U5, Attorney's Office, Southern District of Ohio
220 U.8. Post Office and Courthouse

100 E. 5" &,

Cincinnati, Qhio 45202
Simultaneously, each Settling Defendant shall send notice to EPA. and DO that payment has

been made in accordance with Section X1 (Notices and Submissions) and to:
Financial Management Offi

U.S. Environmental Protection Agency - Region 5

Miaidl Code MF 10-)

77 W, Jackson Blwd.

Chicago, IL. 60604

5.b.

mettling Defendant Acme Wrecking Co., Ing, Within four (4) mounths of the approval and entry

of this Decree, Settling Defendant Acme Wrecking Co., Inc. (“Acme Wrecking™) shall pay
514,000 to the EPA Hazardous Substance Superfund in reimbursement of Response Costs
incurred and to be incurred by the United States. Payment shall be made by certified or cashier’s
check made payable to “ULS. Department of Justice,” referencing the name and address of the

" [«

party making payment, USAQ File Number 200101024, EPA Region and Site Spill 1D Number
05-73, and DO Case Number 90-11-3-1620/2. Acme Wrecking shall ensure that its checks are

received at the following address by the dates listed in Paragraphs 5.b.(1) and (2) below:

Financial Litigation Unit



1.8, Attorney's Office, Southern Disteict of Ohio
220108, Post Office and Courthouse
100 E, 5™ ¢,

Cincinnati, Ohio 45202

Sirnultaneously, Acme Wrecking shall send notice to EPA. and DOJ that payment has been made
in accordance with Section XIIT (Notices and Submissions) and to:

Financial Management Officer

U.S. Environmental Protection Agency - Region 5

Mail Code MIF 10-)

TTW. Jackson Blvd.

Chicago, IL 60604
Acme Wrecking’s payment 1o the United States shall be made in no more than two (2)
installments as follows:

(1) Within thirty days of approval and entry of this Consent Decree, Acme Wrecking
shall pay to the United States, Eight Thousand Dollars ($8,000).

(2) Wiith four months of approval and entry of this Consent Decree, Acme Wrecking
shall pay to the United States, Six Thousand Dollars ($6,000), plus an additional surn for Interest

that has accrued on the principal balance of $6,000, from the date of entry of the Consent Decree

to the date of payment.

6.2, tling Defendants

David Hirschberg Company. Sealy. Inc.. and Sealy Mattress Company.. Within 30 days of

approval and entry of this Consent Decree, Settling Defendant David Hirschberg Company shall
pay $15,200 and Settling Defendants Sealy, Inc. and Sealy Mattress Corpany shall pay $94,780
to the Skinner Landfill Site Group in reimbursement of Response Costs incurred and 1o be

imcurred by the Skinner Landfill Site Group. Payment shall be made by certified or cashier’s

8



check made payable to “Skinner Landfill Site Group.” Each Settling Defendant shall ensure that

its check is received at the following address by no later than 30 days after entry of the Consent

Decree:
Skinner Landfll Site Group
¢/o Charles Terwilliger, Jr.
Gilenn Springs Holding Co.
2480 Fortune D,
Lexington, Kentucky 40509

6.b.

O dne. Within twenty-five months from approval and entry of this

Consent Decree, Acme Wrecking shall pay $56,000 to the Skinner Landfill Site Group in
reimbursement of Response Costs incurred and o be incwrred by the Skinner Landfill Site
Group. Payment shall be made by certified or cashier’s check made payable to “Skinner Landfill
Site Group.” Acme Wrecking shall ensure that its checks are received at the following address
by the dates listed in Paragraphs 6.b.(1) through (7) below:

Skinmer Landfill Site Group

c/o Charles Terwilliger, Jr.

Glenn Springs Holding Co.

2480 Fortune Dr.
Lexington, Kentucky 40509

Acrne Wrecking’s paynoent to the Skinner Landfill Site Group shall be made in no rore than
seven (7) installments as follows:

() Within seven months of approval and entry of this Consent Decree, Acme
Wrecking shall pay to the Skinner Landfill Site Group Bight Thousand Dollars (58,000, plus an
additional sum for Interest that has accrued on the principal balance of $56,000, from the date of
entry of the Consent Decree to the date of payroent.

9



(2) With ten months of approval and entry of this Consent Decree, Acme Wrecking
shiall pay to the Skinner Landfill Site Grouwp Eight Thousand Dollars (58,000), plus an additional
surn for Interest that has accrued on the principal balance of $48,000, frorm the date of entry of
the Consent Decree to the date of payment.

€} With thirteen months of approval and entry of this Consent Decree, Acme
Wiecking shall pay to the Skinner Landfill Site Group Eight Thousand Dollars ($8,000), plus an
mMWMwmhmwﬂMrmwmemeM$mxmmﬂomﬂmmWMMpMkﬁMMxmﬁ$mmmMLﬁwmIMMmMMﬂ'
entry of the Consent Decree to the date of payrnent.

4y  With sixteen months of approval and entry of this Consent Decree, Acme
Wrecking shall pay to the Skinner Landfill $ive Group Eight Thousand Dollars ($8,000), phas an
additional surn for Interest that has accrued on the principal balance of $32,000, frorn the date of
entry of the Consent Decree to the date of payment.

(5y  With nineteen months of approval and entry of this Consent Decreg, Acme
Wrecking shall pay to the Skinner Landfill Site Group Eight Thousand Dollars (58,000), plus an
additional sum for Interest that has accrued on the principal balance of $24,000, from the date of
wmmunmiﬂmsd(wnmmmliwrmm,h:Hm=dmm-nﬁpmyuu1n

(6) With twenty-two months of approval and entry of this Consent Decree, Acme
Wrecking shall pay 1o the Skinner Landfill Site Group Eight Thousand Dollars ($8,000), plus an
mmwmwmhwwmmWMManmwﬂmm@mmmﬂQMMNWWMMpMkﬂmemﬂmh&meﬂwmIMMMMMﬁ'
entry of the Consent Decree to the date of payment.

(7y  With twenty-five months of approval and entry of this Consent Decree, Acrne
Wrecking shall pay to the Skinner Landfill Site Group Eight Thousand Dollars (58,000, phus an

10



additional sum for Interest that bas acerued on the principal balance of $8,000, from the date of
entry of the Consent Decree to the date of payment.

7. The payments to be made by Settling Defendants include an amount for: (1) past
response costs incurred at or in connection with the Site; (2) projected future response costs to be
ineurred at or in connection with the Site; and (3) a premium. to cover the risks and uncertainties
associated with this settlernent, including but not limited to, the risk that total Response Costs
incurred or to be incurred at or in connection with the Site by the EPA Hazardous Substance
Superfund, or by any private party, will exceed the estimated total Response Costs upon which

Settling Defendants” payments are based.

8. Interest on Late Payments. In the event that any payments requived by Section V1,
Paragraphs 5 and 6 (Reimbursement of Response Costs) or Section VI, Paragraph 9 (Stipulated
Penalty), are not received when due, Interest shall accrue on the unpaid balance through the date
of payment.

9. Stipulated Penalty.

a. If any amounts due to EPA under this Consent Decree are not paid by the
requirec date, the Settling Defendant(s) that has(have) failed to make timely payment shall pay to
EPrA, as a stipulated penalty, in addition to the Interest required by Paragraph 8, $100.00 per
violation per day that such payment is late.

b. Stipulated penalties are due and payable within 30 days of the date of the

demand for payment of the penalties by EPA. All payments to EPA under this Paragraph shall



be made by certified or cashier's check made payable to “EPA Hazardous Substance Superfund”
andl shall be sent to:

1.5, Environmental Protection Agency - Region 5

Program Accounting and Analysis Branch

PO, Bow 70753

Chicago, IL. 60673
All payrments shall indicate that the payment is for stipulated penalties and shall reference the

Pt

name and address of the party making payment, EPA Region and Site Spill [D Number 05-73,
and DOJ Case Wumber 90-11-3-1620/2. Copies of check(s) paid pursuant to this Paragraph, and
any aceompanying transmittal letter(s), shall be sent to EPA and DOJ as provided in Section X1
(Notices and Submissions) and to:

Financial Managerment Officer

.8, Environmental Protection Agency - Region §

Madl Code MF 10-J

TTW. Jackson Blvd.

Chicago, IL 60604

C. Penalties shall acerue as provided in this Paragraph regardless of whether

EPA has notified Settling Defendants of the violation or made a dernand for payroent, but need
only be paid upon demand. All penalties shall begin to acerue on the day after complete
performance is due or the day a violation oceurs, and shall continue to accrue through the final
day of correction of the noncornpliance or completion of the activity. Nothing herein shall

prevent the simultaneous accrual of separate penalties for separate violations of this Consent

Decree,

o
]l .12‘
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10, Ifthe United States brings an action to enforce this Consent Decree, Settling
Defendants shall reimburse the United States for all costs of such action, including but not
limited to costs of attorney tirme.

1. Payments made under Pavagraphs 35, 6, 8, 9 and 10 shall be in addition to any
other remedies or sanctions available to the United States by virtue of Settling Defendants’
Failure to comply with the requirements of this Consent Decree.

12. PmmmwmhmMWmNngemmwmmmmypmwﬁmhmuufﬂhm;hﬁmﬂmmgtmethmmmdﬁhmmmnmmmginim;
unreviewable discretion, waive payment of any portion of the stipulated penalties that have
accrued pursuant 1o this Consent Decree.

VI CONVENANT NCOT T SEE BY PLAINTIFE

13, Covenant Mot to Sue by United States. In consideration of the payments that will

be made by the Settling Defendants under the terms of this Consent Decree, and except as
specifically provided in Paragraphs 14, 15, and 24, the United States covenants not to sue or take
administrative action against Settling Defendants pursuant to Sections 106 and 107(a) of
CERCLA, 42 T1L.5.C. §§ 9606, 9607(a), relating to the Site. This covenant not to sue shall take
mﬂu41mwuu%¢unhyﬁlwsuldlpmamrmmmummwdwaMmmmmﬂ 5 (Payment of Response Costs
to EPA Hazardous Substance Superfund), Paragraph 8 (Interest on Late Payments), and
Paragraph 9.a (Stipulated Penalty for Late Payment), and upon receipt by the Skinner Landfill
Site Group of all payments required by Paragraph 6 (Payment of Response Costs to Skinner
Lancfill Site Group) and Paragraph 8 (Interest on Late Payments). This covenant not to sue is
conditioned upon the satisfactory performance by Settling Defendants of their obligations under
this Consent Decree. This covenant not to sue extends only to Settling Defendants and does not

13



extend to any other person; pr , that this covenant not to sue (and the reservations
thereto) shall also apply to Settling Defendants” divisions, successors and assigns, and former or
current officers, directors, and employees, but only to the extent that the alleged lability of such

t TN D s Yo
person is based on the person’s acts and/or omissions which oceurred in the scope of the person’s
employment or capacity as a division, successor or assign, officer, director, or employee of the
Settling Defendants, and not to the extent that the alleged liability arose independently of the
alleged liability of the Settling Defendants.

14, The covenant not to sue set forth in

Paragraph 13 does not pertain to any matters other than those expressly specified therein, The
United States reserves, and this Consent Decree is without prejudice to, all rights against Settling

Defendants with respect to all other matters, ineluding but not Limited to

a. liability for failure of Settling Defendants to meet a requirement of this
Consent Decree; -
b. liability for damages for injury to, destruction of, or Loss of natural

resources, and for the costs of any natural resource damage assessments;

C. eriminal liability;

dl. mﬂMﬂymmm%UMMuﬂmEMHmmMHmwwmmthmemﬂmunfmmunmfm
hazardous substance, pollutant, or contarninant at the Site after the date of lodging of this
Consent Decree.

15, Notwithstanding any other provision in this Consent Decree, the United States
reserves, and this Consent Decree is without prejudice to, the right to institute proceedings
againgt any incividual Settling Defendant in this action, or in a new action or to issue an

14



umMMWManwwmwhnmwﬁMmmhmeleﬂhﬂﬂwanmmmmwwmmmwﬂﬂmuWﬂﬂmv
Defendant to perform response actions relating to the Site, and /or to reimburse the United States
for additional costs or response, if information is discovered which indicates that such Settling
Defendant contributed hazardous substances to the Site in such greater amount or of such greater
toxic or other hazardous effects that such Settling Defendant ne longer gqualifies as a de mininis
party at the Site because Settling Defendant contributed greater than 1.5% of the total volurme of

waste disposed of at the Site, or contributed hazardous substances which are significantly more

Tect than other hazardous substances at the Site.

toxie or are of significantly greater hazardous e

X COVIENANTS Y SIETTEING DEFENDANTS

16, Settling Defendants hereby covenant not 1o sue and agree not to assert any claims
or causes of action against the Umited States, or its contractors or employees, with respect to the
Site or this Consent Decree, including but not limited to:

. any direct or indirect clain for reimbursement from the Hazardous
Substance Superfund based on Sections 106(b)(2), 107, 111, 112, or 113 of CERCLA, 42 1.8.C.
&8 DG06(2), 9607, 9611, 9612, or D613, or any other provision of law;

b. any claims against the United States, including any department, agency or
instrumentality of the United States under CERCLA Sections 107 or 113 related to the Site; or

C. any clains arising out of response actions at or in connection with the Site,
inclucing any claim under the United States Constitution, the Ohio Constitution, the Tucker Act,
28 US.C. § 1491, the Equal Access to Justice Act, 28 U.8.C. § 2412, as amended, or at common

Hawr,



7. Nothing in this Consent Decree shall be deerned to constitute approval or

preauthorization of a clain within the meaning of Section 111 of CERCLA, 42 US.C. § 9611, or

A0 C.FR. 300.700(d).

)

. Except for

18. Waiver of Clg

contribution claims asserted in response to claims raised by the State of Ohio relating to the Site,
and/or contribution claims asserted in response to claims for natural resource damages relating to

the Site, Settling Defendants agree not to assert any claims and to waive all ¢laims or canses of

action that it may have against all persons for all matters relating to the Site, including for

claims, causes of action, and defenses relating to the Site against any person in the event such

person first asserts, and for so long as such person pursues, any claim or cause of action against
Settling Defendants relating to the Site. Nothing within this Paragraph shall operate to waive or
release any claim or action by Settling Defendants under any contract of insurance.

19, Wai

Parties. Settling Defendants agree not to

assert any claims and to waive all claims or causes of action that it may have for all matters
relating to the Site, including for contribution, against any person where the person’s liability to
Settling Defencdants with respect to the Site is based solely on having arranged for disposal or
treatment, or for transport for disposal or trestment, of hazardous substances at the Site, or
having accepted for transport for disposal or treatment of hazardous substances at the Site, if
(&) any materials comributed by such person to the Site constituting Municipal Solic
Waste (“MSW™) or Municipal Sewage Shudge (“MSS™) did not exceed 0.2% of

the total volume of waste at the Site; and

16



() the materials contributed by such person to the Site containing hazardous
substances, but not constituting MSW or MSS, did not exceed the greater of
(i) 0.002% of the total volume of waste at the Site, or (i) 110 gallons of liguid
roaterials or 200 pounds of solid materials.
This waiver :s:il:mLIjI not apply to any claim or cause of action against any person meeting the above
criteria if EPA has determined that the materials contributed to the Site by such person
contributed or could contribute significantly to the costs of response at the Site. This waiver also
shall not apply with respect to any defense, claim, or cause of action that Settling Defendants
may have against any person if such person asserts a claim or cause of action relating to the Site
against Settling Defendants

e EFFECT OF SETLEMENTACONTIRUBLUTTTCMN, PROTECTION

200 Except as expressly provided in Paragraph 13 (Covenant Not To Sue by United
States), Paragraph 18 (Waiver of Claims Against Other Persons Relating to the Site),
Paragraph 19 (Waiver of Claims Against De Micromis Parties) and Paragraph 21 (Contribution
Protection), nothing in this Consent Decree shall be construed o create any rights in, or grant any
cause of action to, any person not a Party 1o this Consent Decree. Except as provided in
Paragraph 13 (Covenant Not To Sue by United Staves), Paragraph 18 (Waiver of Claims Against
Parties), and Paragraph 21 (Contribution Protection), each of the Parties expressly reserves -amw
and all rights (including, but not limited to, any right to contribution), defenses, claims, demands,
and causes of action which each Party may have with respect o any matter, transaction, or
occurrence relating in any way to the Site against any person not a Party hereto.

17



21 'OMMWMWMnPmeﬁmmlhwmmhmummmhmmmnmmmm sserted in response to

mmmummMmMMMhQSmmm%kanwmmmmmﬂM”wmwﬂmmm1mﬂuMMmmrhmmzmmﬂmdm
response to claims for natural resource damages relating to the Site, the Parties agree, and by
qmmﬁmywmﬂmmmmmmmmmm(mmHMMimmmmepHNmemawwmmmmmwﬁww
effective date of this Consent Decree, to protection from contribution actions or claims as
provided by Section 1T13((2) of CERCLA, 42 T.8.C. § 9613(£)(2), and Section 122(g)(5), 42
ULS.CL§ 9622(g)(5) (as applicable), for Matters Addressed, as defined in Section I'V of this
Consent Decree. Settling Defendants’ divisions, successors and assigns, and former and current
officers, directors, and employees are also entitled, as of the effective date of this Consent
Diecree, to protection from contribution actions or claims as provided by Section 113(£)2) of
CERCLA, 42 ULS.C. § 9613(H(2), and Section 122(g)(5), 42 1U.5.C. § 9622(z)(5) (as applicable),
fior Matters Addressed in this Consent Decree, but only to the extent that the alleged liability of
mmhpmwwﬁﬁhmmdmmmmpmmwﬂmmummMMKmmmmmmnﬂmﬂummuuanmm;mwumdlm
person’s ernployment or capacity as a division, successor or assign, officer, director, or employes
of Settling Defendants, and not 1o the extent that the alleged liability arose independently of the
alleged liability of Settling Defendants.

Im. Settling Defendants agree that, with respect to any swit or claim for contribution
brought against them for matters related to this Consent Decree, they will notify the United States
in writing within 10 days of service of the complaint on them. In addition, Settling Defendants
shall notify the United States in writing within 10 days of service or receipt of any Motion for
Summary Judgment and within 10 days of receipt of any order fiom a court setting a case for
trial.

18



23, Inany subsequent administrative or judicial proceeding initiated by the United
States for injunctive relief, recovery of response costs, or other relief relating to the Site, Settling
Defendants shall not assert, and may not maintain, any defense or claim based upon the
pringiples of waiver, res jucicata, collateral estoppel, issue preclusion, claim-splitting, or other
defenses based upon any contention that the claims raised by the United States in the subsequent
proceeding were or should have been brought in the instant case; provided however, that nothing
in this Paragraph affects the enforceability of the Covenant Not to Sue by Plaintiff set forth in
Section VIII.

141 U

24, Settling Defendant David Hirschberg Company certifies that the information it
has provided to the United States regarding its income, assets, liabilities, and financial status is
true, correct and complete. Tf this information is not true, correct and complete, Settling
Defendant David Hirschberg Company consents to the renewal of this action against it and
wmwmrMNhmewhmwdnnﬂwimuhmwinﬁm«nmwwmhmﬁmmhwﬂmﬂhmvhnﬂmMnH avid
Hirschberg Company specifically reserves all other defenses to the action. The covenant not to
sue by Plaintiff in Section VI and the contribution protection in Section X shall not be effective

if this finanecial information is not true, correct, and complete.

AL RIETEN TN «

25, Untl six (6) years after the entry of this Consent Decree, Settling Defendants shall
preserve and retain all records and documents now in its possession or control, or which come

inte its possession or control, that relate in any manner to response actions taken at the Site or the

19



lmhﬂﬂv'ulmnw;ww"nnlruHmmpnmmva»ummmmxnmhmﬂudimmﬂmntmnmmﬁmm ed at the Site, regardless
of any corporale retention policy to the contrary.

20, After the conclusion of the document retention period in the preceding paragraph,
Settling Defendants shall notify EPA and DOT at least 90 days prior to the destruction of any
such records or documents, and, wpon request by EPA or DOJ, Seetling Defendants shall deliver
any such records or documents to EPA. Settling Defendants may assert that certain documents,
records, or other information are privileged under the attorney-client privilege or any other
m%d%@mmmmmﬂmdhyﬁﬂmmuww.MﬁmﬂMmHmﬂEMMNmmmmmmmhmmﬂvmmthmmmum
provide Plaintiff with the following: 1) the title of the document, record, or information; 2) the
date of the document, record, or information; 3) the name and title of the author of the document,
record, or information; 4) the narne and titde of ¢ach addressee and recipient; 5) a description of
the subject of the document, record, or information; and 6) the privilege asserted. Fowever, no
documents, reports, or other information ereated or generated pursuant to the requirements of this
or any other consent decree with the United States shall be withheld on the grounds that they are
privileged. If a claim of privilege applies only to a portion of a document, the document shall be
provided to Plaintiff in redacted form to mask the privileged information only. Settling
Defendants shall retain all records and documnents that it claims to be privileged until the United
States has had a reasomable opportunity to dispute the privilege claim and any such dispute has
been resolved in the Settling Defendants” tavor.

27, By signing this Consent Decree, each of the Settling Defendants certifies chat, to

the best of its knowledge and belief, it has:

20



a. conclucted a thorough, comprebensive, good faith search for docwments,
and has fully and accurately disclosed to EPA, all information currently in its possession, or in
Ihmqmmmmm&kmlofimumﬂmmM$ﬂdemmmmgemmukmmﬁm.mumhumixn;nlu;:mM;wwhmﬂnmﬂManmnmmy
way to the ownership, operation or contral of the Site, or to the ownership, possession,
generation, treatinent, transportation, storage or disposal of a hazardous substance, pollutant or
1&mMMmmmmmawMwmmmm&MWWMHmﬂth

b. not altered, mutilated, discarded, destroyed or otherwise disposed of any
records, documents or other information relating to its potential liability regarding the Site, after
notification of potential liability or the filing of a suit against Settling Defendants regarding the

Site;, and

e fially complied with any and all EPA requests for information regarcding
the Site pursvuant to Sections 104(e) and 122(e) of CERCLA, 42 U.S.C. §8§ 9604(e) and 9622(e).

XIIL, INOTNCES, AINID STUIBMIESSTCINGS
28. Whenever, under the: teros of this Consent Decree, notice is required to be given
or a document is required to be sent by one party to another, it shall be directed to the individuals
-~ at the addresses specified below, unless those individuals or their successors give notice of a
change to the other Parties in writing. Written notice as specified herein shall constitute
complete satisfaction of any written notice requirement of the Consent Decree with respect to the
United States, EPA, DOJ, and Settling Defendants, respectively.

As 1o the United. States:

21



As Lo DO

Chief, Environmental Enforcement Section
Environment and Natural Resources Division
LS. Department of Justice (DI # 90-11-3-1620/2)
P.O. Box 7611

Waghington, .C. 20044-7611

Asto EPA-

Craig Melodia

Assistant Regional Counsel

U8, Environmental Protection Agency
7TW. Jackson Blvd.

Chicago, IL 60604

Y

g Ceommpany, |

Charles M. Meyer
Santen & Hughes

312 Walnuat St., Suite 3100
Cincinnati, OH 45202

Diavid Reichert

Porter Wiright Morris & Arthor
250 E. Fifth St

Suite: 2200

Cincinnati, Ohio 48202-5117

John A. Heer
Walter & Faverfield, LILP
1300 Terminal Tower

50 Public Square
Cleveland, Ohio 44113-2253

22



KV, RETENTION OF JURISDECTIOMN

29.  This Court shall retain jurisdiction over this matter for the purpose of interpreting
and enforcing the terms of this Consemt Decree.

AV, INTEGIERA TN AR ENIES

30.  This Consent Decree and its appendices constitute the final, cornplete and
exclusive agreement and understanding among the Parties with respect o the settlement
embodied in this Consent Decree. The Parties acknowledge that there are no representations,
agreements or understandings relating to the settlerment other than those expressly contained in
this Consent Decree. The following appendices are attached to and incorporated imto this
Consent Decree: Appendix A (legal description of the Site); Appendix B (survey of the Site); and
Appendix C (Skinner Landfill Site Group members).

AV LODGING AND QOPPCRTUNITY FOR PUBLIC COMMENT

31, This Consent Decree shall be lodged with the Court for a period of not less than
30 days for public notice and comment. The United States reserves the right to withdraw or
withhold its consent if the comments regarding the Consent Decree disclose facts or
considerations which indicate that this Consent Decree is inappropriate, improper, or inadequate.
Settling Defendants consent to the entry of this Consent Decree without further notice.

32, If for any reason this Court should decline to approve this Consent Decree in the
form. presented, this agreement is voidable at the sole discretion of any Party and the terms of the

agreement may not be used as evidence in any litigation between the Parties.
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Diefendants. The Court finds that there is no just reason for delay and therefore enters this

judgment as a final judgment under Fed. R. Civ. P. 54.

SO ORDERED TEIS DAY OF , 2001,

United States District Judge
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Civil Action No. C-1-01-439 (8.1, Ohio), relating to the Skinner Landfill

rmmhﬁma

FOR THE UNITED STATES OF AMERICA

W. BENJAMIN FISHERQOW

Deputy Chief

Environmental Enforcement Section
Environment and Natural Resources Division
LS. Department of Justice

PO Box 7611

Washington, D.C. 20044-7611

ANNETTE M. LANG

Trial Attorney

Environmental Entorcement Section
Environrment and Natural Resources Division
LS, Department of Justice

PO, Box 7611

Washington, DC 20044

(202) 514-42173

SALVADOR DOMINGUEZ
United States Attorney
Southern District of Ohdo

GERALD F. KAMINSKI

(Ohio Bar No. 0012532)
Assistant United States Attorney
%mﬂMmemNmﬁthMu
2201085120, & Courthouse
100 E. 5" Street
Cincinnati, Qhio 45202

(513) 684-3711




THE UNDERSIGNED PARTY enters into this Consent Decree in the matter of United States v,

FOR THE UNITED STATES
ENVIRONMENTAL PROTECTION AGENCY
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WILLLAM E. MUNO

Director, Superfund Division, Region 5
0.8, Environmental Protection Agency
77T W, Jackson Blvd.

Chicago, IL - 60604
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Chicago, IL 60604
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Legal Deseription of dite



DESCIPTION OF
71436 ACRES
CINCINNATI DAYTON ROAD

Situate in the State of Ohio, County of Butler, Township of Union, lying in Section 22,
Township 3, Range 2, Miami River Survey, being pant of the ¢1.938 acre wact conveyed as
HTRACT ONE”, part of the 11.507 acre tract conveyed as “TRACT TWO” w Elsa M. Skinner-
Morgan by deed of record in Deed Book 1702, Page 581 and all of the 24.852 acre tract
canveyed to Elsa M. Skinner by deed of record in Deed Boolk 773, Page 438, records of the
Recorder's Office, Butler County, Ohio and being more particularly described as follows:

BECGINNING at a railroad spike set in the centerline of Cincinnati Dayton Road (St Ree.
25) (60 feet in width) at a comnon comer of said 11.507 acre wract and the 1425 acre tract
conveyed to the United States Postal Service by deed of record in Deed Book 1664, Page 568;

Thence the following two (2) courses and distances along the line common to said 11.507
and 1.425 acre tracts

1. Thence S 49°49'16™ E, a distance of 363.65 feet, to an iron pin setat a
commaon cormer of said 11307 and 1.423 acre tract,

2. Thence N 39°59°08" E, a distance of 171,00 feet, to an iron pin set & comemon
corner of said 1.425 acre wact and the 1.599 acre tract conveyed to the United
States Postal Service by deed of record in Deed Boolc 1179, Page 264;

Thence N 29°34"04" E, a distance of 250.08 feet, along the line common to said 11.507
and 1.599 acre tracts, 1o an iron pin setin the southerly line of a 1886 acre tract conveyed 1o
Marcellus & Jessie QOsner by deed of record in Deed Book 6063, Page 0052 ata ¢
of said 11.507 and 1.599 acre tract;

MENMON corner

Thence S 49°50°26™ E, a distance of 173.99 feet, along a line common to said 11.507 and
[.886 acre tracts, to an iron pin set at a cornmon corner of said 11.507 and 1.886 acre tracts;

Thence N 22°45" 12" E, a distance of 330.00 feet, along a westerly line of said 11.507
acre tract and the easterly lines of said 1.886 acre tract and the 1.49 acre tract conveyed to Floyd
Gadberry & Sara Saville by deed of record in Deed Book 6061, Page 0763, w an iron pin found
in the southerly line of a 0.903 acre wact conveyed to Marian Fern Anderson by deed of record in
Deed Book 974, Page 557 at a common comer of said 11.507 and 1.49 acre wacts;

N

Thence 8 86°23'42" E, a distance of 67.50 feet
and 0.903 acre tracts, to an iron pin found at a commaon
T1.41 acre tract conveyed as Parcel #1 1o Helen Bruson
1404, Page 201;

along the line cormmon to said 11.507
rer of said 0.903 acre wact and the
“rankel by deed of record in Deed Boolk




- gohs - M

Thence § 85°43°26" E, a distance of 1394,25 wvtﬂﬂummlhwlunlhmellu"uulmmd
nH
11.507, 41. “5W¢mul74hﬁuhwlewLmA$ﬁmMUWmummmhuﬂylumwml*mml1! 41 acre tract, (o an iron
pin found at a comrmon corner of said 24852 and 71.41 acre tracts,

IJMMMTWHW'hmkuw”u!uwuﬁ')cmmwmdunmﬂdhwmmmmuMMmmﬁ&mﬂHmm;wmmnmmmIMuﬁmd
24.852 and 71.41 acre tracts:

1. Thence N UTW”PHU“lw«udnmmm%<ﬁ T26.21 feer, w an iron pin set;
2. Thence & 8573623 E, a distance of 408.57 feet, to an iron pin found in the

westerly line of a 3.59 acee tract at a cornmon corner of said 24.852 and 71.41

acre traces,

Thence § 14°18° 38" E, a distance of 161,30 feet, along the line common to said 24,852
and 3.59 acre tracts, to an iron pin set in the westerly line of 2 300 foot wide railroad right-of.
muwtawmmﬂmm!M»UM-"Plu & St Louis Railroad at a comumon corner of said 24,852 and 3.59
acre tracts;

Thence § 12°01° 50" W, a distance of 1865.15 feet, along the line common to said 24.852

acre tract and the 300 foot wide railroad right-of-way, to an iron pin found ata comemon corner of

said 24.852 acre tract and the 73.857 acre tract conveyed to Steven L. & Linda L. Binder by deed
of record in Deed Boole 5436, Page 408;

‘ﬂMmmMHWWPW%?“W“u%MMNPMIIUHWH%WmemﬂMWMMHMWWMWJl%ul”!ﬁ”
acre tract, partly along the southerly line of said 41,938 acre tract, partly along the northerly line
r&%auli!ﬁﬂlawmmm¢m‘mnlpmnhfﬂunwﬂm“MUMMNW¢Mmrnla] 38 acre tract conveyed wo Maria
Elsa Skinner Roy & Dean Roy by deed of record in Deed Book 1384, Page 631, o an iron pin
found at a common cormer of said 41.938 acre tact and the 0.449 acre tract conveyed o Ray A.
Skinner by deed of record in Deed Book 1475, Page 655,

Thence the following three (3) courses and distances along the common lines w said
41.938 and 0.44% acre tracts:

1. Thence N OT19°46™ B, a distance of $8.61 feet, to an iron pin set;

2. Thence N 75915 44" W, a distance of 225.36 feet, to an iron pin found,

3. Thence §07°03" 34" W, a distance of 118.98 feer, vo an iron pin set in the
aforesaid norherty line of the 1.38 acre tract at a common corner of said
41.938 and 0.449 acre tracts,

Thence § 8291808 W, a distance of 530.95 feet, along a coutherly line of said 41.938
acre wact and the novtherly lines of said 1.38 and 73.857 acre tracts, to aniron pin set at a
common corner of said 41.938 acre tract and the 3.976 acre tract conveyed o Ray A, Skinner by
deed of record in Deed Book 1475, Page 637,



’mew%WM%%mMmgWWWHMmummmmddemmﬂmemmMMWﬁmmmmwnmde%L@thﬂ
5.976 acre tracts:

. Thence N Q5°52° 37" W, a distance of 108.935 feer, w a point,

2. mewﬂdwmﬂVlW”wwwNWWwwm[mﬂﬁﬂhwlwmmmpmmmnumnw1Md
Cdistance of 10.00 feet, (0 an iron pin set;

TmmmeJ%RWNVOH"E“ﬂdhmmwwmfl79ﬁ“fm“ WW“VHWWNWﬁwWHIlQmﬂamvﬂnmmmnd

mummmwmannnwlulﬁamiﬂl“PﬂlﬂmdII <0!ﬂmm"Mme”

Thence the following twe (2) courses and distances continuing along the lines cornmon to

said 41.938 and 11.507 acre tracts:
1. Thence N 35°52°38™ E, a discance of 269.24 feet, to an iron pin get;
2. 1ﬂmmmm1ﬂZHVWEVﬁB”ELzlﬂﬁmmmmsmfﬁlﬂJNWﬂmﬂvmnmnﬁnmnpMnseu
Thence the following two (2) courses and distances, across said 11.307 acre tract,
1. Hmwuw-‘EPrﬂLbdd"\N,duhamew.N'“Hl%ﬁlrmlIu‘m1uumqnmwmm

2. Thence N 49249 16" W, a distance of 500.00 feet, to railroad spike set in the
aforesaid centerling of Cincinnati Dayton Road and westerly line of said 1 1.507 acre wact;

Thence N 39°59°08™ E, a distance of 60.00 feet, along said centerline of Cincinnati
Diayton Road and westerly line of said 11,507 acre tract, to the POINT OF BEGINNING.

Containing 71.436 acres, more or less, and being subject o all easements, restrictions and rights-’

of-way of record.

The be
centerline of Cincinnati Dayton Road, of record in Deed Book 1702, Page $81, Recorder's
Office, Butler Couwnty, Ohia.

.wlfll\iE{”Fl’ml M.‘,

.mﬂu$a. R0, ZANDE & ASSOCIATES, INC.

I|1||

arings in the above description are based on the bearing of N 39°359'08™ W, for the

FVCTIAR-0-001 a.doc o odadnet Gl

W(]m PR ‘-’ o

aggyy mlllll"'

WM“ :I' M. (™ I'\' ’
PEARSALL, _$wam M. X o caad 12t aons
li 'EM“J l ;I"Er IVI ]El ear ‘"]ll l L]iﬂ_[‘g:
» i' 3 orar] & AEvey o \ |ll 1
"mepﬁﬁu.“\' R q=‘hxud Surveyor No. 7840
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Anchor Hocking Corporation
Chemical Leaman

The Dow Chemical Company
Fard Motor Company
Formica Corporation

Henkel Corporation

GE Aircrafi E

Generdl Motors Corporation

King Wrecking Company, Inc.

King Container Services, Inc,
Monsante Company

Oxv USA fne.

Velsicol Chemical Corporation



